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Abstract: The paper discusses the pratice of saving condemned criminals
from execution and argues that it demonstrates a tension between justice accord-
ing to positive law and justice according to divine or moral law.

On 27 July 398, the emperors Arcadius and Honorius published
a constitution ostensibly aimed at curtailing interference of the
Church in state matters. The five extant excerpts deal with things as
different as the avoidance of paying debts through church asylum, the
episcopalis audientia (that is, dispute settlement by bishops), and the
payment of the poll tax by clergy. The longest excerpt seeks to control
ecclesiastical intervention in criminal cases:* ‘No clerics or monks nor
even those called synoditae? shall be permitted to set free and hold
by force or by any usurpation persons who have been sentenced to
punishment and condemned for the enormity of their crimes.” “The
emperors clearly disliked that monks and clergymen sometimes in-
tervened in favour of condemned criminals. The usual moment to do
so apparently was when the convict was led out to the execution
grounds. The law admonishes bishops to restrain the monks, but real
threats weigh on the judge (usually the provincial governor or a higher
official): he should make sure that due procedure is respected, and if
he fails to punish anyone who illegally intervenes, he will be financially

* peter.vannuffelen @ugent.be

1 CTh 9.40.16, 9.45.3, 16.2.32-33, and CI 1.4.7, addressed to Eutychianus,
the praetorian prefect of the East. Codex Theodosianus 16.2.32 is addressed to Cae-
sarius, which must be an error. The mastermind behind these laws is taken to be
the chief eunuch of Arcadius, Eutropius (Gaudemet 1989, 257-259; Ducloux 1991,
142), but this is irrelevant for my purposes. Translations are those of Pharr 1952.

2 Who these are is unclear.
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punished, whilst his subalterns risk even their lives. Six years earlier,
a constitution had been issued by Theodosius I addressing the same
problem and offering some of the same remedies.3 It reveals why
judges and their staff are menaced with such severe punishments: ap-
parently officials had acquiesced in the fact that the convict had been
snatched, without pursuing the matter further, whilst on other occa-
sions they had connived under the pretence that an appeal had been
lodged.

The constitution of 398 has tended to be interpreted as regu-
lating a conflict between Church and state, whereby public order was
restored and excessive forms of intercession were used as a pretext to
limit the increasing societal power of the Church.4 In fact, more is at
stake. I shall first argue that it is misleading to associate the practice
of snatching from execution exclusively with monks and even the
Church. Secondly, we may tend to see a conflict between, on the one
hand, the moral ideal harboured by the Church of not executing hu-
man beings and, on the other, the respect for justice according to po-
sitive law. Yet, I shall argue that the situation is more complex. The
paper will conclude with a reflection on what this particular practice
teaches us about violence in Late Antiquity.

Philanthropy and execution

The constitution of 398 is addressed to the prefect of the East,
who often resided in Antioch, and from that same city we have two
witnesses for forms of intercession similar to what is in the law. The
pagan orator Libanius proclaims in a discourse of praise for the city
of Antioch (A.D. 356) that its citizens stand out among all inhabitants
of the Empire for their commitment to philanthropia, that is, care for
other people:

There is, moreover, such an abundance of human kindliness
(philanthrophia) that what other towns omit to perform for their own
citizens, here is performed for strangers. When politicians from other
places are brought here on charges involving the death penalty, as they
are led out to execution the commons has fallen to weeping, surround-
ing the palace with supplication, and their requests have calmed the
seething rage of the governor of the day. Thus they would present their

3 CTh 9.40.15 (13/3/392).
4 Gaudemet 1989; Ducloux 1991.



The two justices. Moral limits to state power in Late Antiquity 575

requests because of their inclination to pity, while he would grant
them their request since they were fit to receive it. So the cities used to
keep their citizens, our city the reputation of having sought and found,
and he, fame from overcoming his temper.5

The passage displays some of the presuppositions inherent in
the practice of intercession, in particular that the role of positive law
is not disputed nor that the guilt of the convicted is doubted. The
people of Antioch appeal to moral values that justify leniency in the
execution of the sentence, without necessarily doubting the justice of
the sentence according to positive law. Libanius depicts such actions
as revealing the high moral worth of the people of his city. In turn,
intercession appealed to values that the judge could make his own:
practising clemency was an occasion to show one’s own virtue. Liba-
nius sums this up in the idea that the judge overcomes his anger.
Whilst anger at injustice was justified, it was also an emotion that
risked making a judge incline towards severity, possibly excessively
so. Thus, the people of Antioch allow the governor to demonstrate his
finer qualities.

The same dynamic is visible in a sermon of John Chrysostom,
who, to illustrate how we should supplicate God for our salvation,
narrates how a usurper had been saved from execution in Antioch,
maybe in the 370s:

Ten years ago, some men were arrested for conspiring to usurp
power, as you all know. When someone who held a magistracy was
judged guilty, he was bound with a cord in his mouth and was led on
the way to his execution. Then the entire city ran to the hippodrome
and drew the workmen from their shops. The whole people gathered
together and snatched the condemned from imperial anger, even
though he was not worthy of forgiveness.¢

5 Lib., Or. 11.155-156: pu\avBpwrtig toivuv Tocodtov mepieativ, Gote & mpog
TOVG Oikelovg £TEPOIG mapaeinetal, TadTa TOUTE TEPL TOVG EEVOUG TTEMPAKTAL. THV
yap map’ dAo1g oArtevopevav 8ebpo dvaocmaoBiviwv &t aiticug @v 1 Sikn Bava-
TOG, dyouEvwv &t Tag opayag émeoe pev O Sfjuog eig Sdkpua kai mepieppeov O
Baoiielov ovv iketnpig, TV 8¢ 10D TOTE KPATODVTOG (EovoaV OPUNV ai TOVT®WVY den-
oglg éotopeoav. (156) odkodv ol pev V7o Tod mPog EAeov pémelv ikEtevov, O & ag
a&log kai to TowadTa Aafeiv gxapileto, kai giyov Tovg uév molitag ai moeig, ol 82
v tod kai 5edefjofan kai teTuynkévar §o6Eav, 6 8¢ v dmd Tod vikijoar Tov Buuov
gbkAelav. Tr. Norman 2000, 37-38.

6 Toh. Chrys., On the incomprehensibility of God 3.7 1. 427-435: IIpo yap
déxa oUWV £TdOV Edwoav &mi Tupavvidt Tiveg, kabdutep kai vueig iote. Eita 16V év
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As John depicts it, the intervention of the people in favour of
someone convicted of high treason (who exactly we do not know?)
confirms some of the features of intercession we noticed in Libanius.
The people do not doubt that guilt of the traitor, who is ‘not worthy of
forgiveness’. There is further a suggestion of moral concern on the
part of the people. It is possible that John alludes to an effective snatch-
ing of the convicted from the scaffold (in the hippodrome) by the
people, but John may not have intended more than that the people
interceded with the governor to halt the execution. Ideally, then, in-
tercession was a social interaction built on disinterested moral virtue
on the side of the person or group interceding, which appealed to that
same virtue on the side of the judge to exercise clemency.

Besides illustrating the dynamic and presuppositions of this
particular form of intercession, these two examples also show that
saving someone from execution was not the prerogative of monks
and clergy. Indeed, the practice is also well-attested for emperors. A
striking example can be found in the praise that the church historian
Socrates (380/390-after 439) heaps on the emperor Theodosius II
(408-450). He records some instances of Theodosius’ philanthropia,
a typical imperial quality but also one that was claimed by Libanius
for the citizens of Antioch:

When some of his most intimate friends once asked him, ‘Why do you
never inflict capital punishment upon offenders’, he answered: ‘If it
only were possible to restore to life those that have died.” To another
making a similar inquiry he replied: ‘It is neither a great nor a difficult
thing for a mortal to be put to death, but nobody except God can re-
suscitate by repentance a person that has once died.” So habitually in-
deed did he practice mercy, that when somebody committed a crime to

Suvaoteig Tig dvtmv VredBuvog Toig SyKANUAOoL (paveig, omaptiov 7t Tod OTOUATOG
AaBov, ¢Enyeto v &mi Bavatov 680v. Tote 61 maoa 7 moOAlg &7t tov immoSpopov
£rpexe kai Tovg 8K TV épyaotnpiov £Efyov kai kowvf mag O dfipog aveAbav £Enp-
maoe tig facthkiig 0pyfig Tov katadikacOevta kai ovdeuidg dEov dvta ovyyvoung.

7 Two possibilities have been suggested: Theodore, who was arrested and
executed in 371/2, after he had asked for an oracle foretelling the successor to Va-
lens (PLRE 1, p. 898 (13)); Hierocles, who had been accused of magic with his fa-
ther in the same context but was saved when being led to execution (PLRE I, p. 431
(1)); cf. Petit 1955, 237-9). Theodore was executed, so he does not fit John’s ac-
count.
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be punished with death, he was never suffered to reach the gates of the
city before being recalled by the emperor’s humanity (philanthropia).8

Theodosius, then, refused to execute people. He did sentence
men to death, but pardoned them almost immediately. Such practice
is attested for many Late Antique rulers, if not always as explicitly as
in Socrates.9 We need, then, hardly be surprised that in the City of
God Augustine states that to forgive easily and to abstain from capital
executions has to be a quality of a ruler.1© The ideal was not uncon-
tested: Too quick and easy remittance of punishment, in particular
for homicide, angered emperor Valentinian III (425-455), who issued
a constitution (8/12/445) that allowed it only for cases of homicide
out of self-defence or by accident.

Intercession and justice

One way of interpreting this form of intercession is to under-
stand it as reflecting the tension between a Christian morality and the
importance of respect for legal procedure to the state. In that case,
the snatching from the gallows performed by Theodosius II and other
emperors represents the Christianisation of the imperial role, gener-
ating a tension within the figure of the emperor. It is indeed the case
that, whilst clemency was an important classical virtue, Christian eth-
ics was more radical as far as killing was concerned. Summarising the
Christian tradition about killing up until his own time, Lactantius stat-
ed in absolute terms that to kill a man should always be considered
abominable (occidere hominum sit semper nefas).'2 Clergy hence had

8 Socr., Hist. Eccl. 7.22.9-11: Kai 7oté Tivog tdv yVwpipmv adtov §popévou-
«Awa Ti pndéva tdv adikobvtwv Bavate nots énuimoag;» «Eibe, pnotv, Suvatov nv
Kai Tovg TeAevTnoavtag émavayayeiv gig myv fonv.» 10. IIpog dAhov 6¢ mepi tod
avtod épmtnoavta- «Ov péya, &, ovdE dvoyepic dvBpwov dvta <Bvntov> dmmok-
Teivan, <A undevi £€gotv fi> Oed POV TOV Gmag Bavovta &k pHetavoiag GvVaKaAe-
oaoBat» 11. Obtw 6¢ Tovto Pefaiwg avtd katpOwTo, HoTe, £l MoTE TIg 41 KePa-
AIkfig &mAnuuéANoe Tipwplag, ovd’ Expt TG TOAEWS T@V TVAGY TRV &7t Bavate dor)-
YETO, Kai 1 £k T @raavBpwrtiag evbvg avaxkAinoig eineto. Tr. C. D. Hartrauft.

9 Van Nuffelen 2004.

10 Augustine, City of God 5.24, Letter 133.

1 Nov. Valentiniani 19 (8/12/445).

12 Lact., Inst. 6.6.19. This has been well-studied for Augustine: Deane 1963,
142-147; Markus 1970, 96.
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to abstain from shedding blood, and church fathers picked up on
Proverbs 24.11, a verse that enjoined ‘to deliver them that are drawn
unto death, and those that are ready to be slain’.13 Monks snatching the
condemned were, then, following the injunction of the Bible. Chris-
tians were aware that their ethics were more radical in this respect
than the laws of the state. Gregory of Nazianzus liked to oppose the
law of the state, ‘causing bloodshed’, to those of the church, which were
mild and ‘refrained from anger’.:4 Christian officials should ideally not
participate in executions, exhorts Ambrose. Who did, was to be ex-
cluded from communion.'s The radical aspect of Christian ethics was
also recognised by their pagan adversaries and exploited to oust the
Christians from public functions. If they did not want to use their dis-
ciplinary power and execute criminals, Christians should not become
governors, argued Libanius. The church historian Rufinus even at-
tributes a law in this sense to the emperor Julian, although it is cer-
tainly spurious.!¢ In our evidence, intercession by clergy looms large.17

The opposition between ecclesiastical morality and raison d’état
is undoubtedly an important feature of the violent snatching from the
gallows and surely underpins the rhetoric and measures of the consti-
tution of 398.18 But, as the examples of Libanius and John Chrysostom
show, such intercession was not just practiced or claimed by Chris-
tians and represented a more general moral ideal. Indeed, there is a
deeper tension at play here between law and virtue, or, put different-
ly, between legal justice and moral justice. To grasp better what is at
stake here, I turn to a theological treatise, where the tension appears
as one between law and grace.

The Monogenes is a series of responses to a pagan interlocutor,
now ascribed to Macarius of Magnesia and dated to the reign of Va-
lens (364-378).19 As part of a question about the gratuitous remission
of sin by God, Macarius distinguishes the different roles that law and
grace play in the divine economy. Sins are transgressions of the law

13 Ps.-Cypr., On the singleness of clerics 33; Const. Apost. 4.9; Ambr., Off.
1.179.

14 Greg. Naz., Ep. 78.6.

15 Ambr., Ep. 25, 50, 68.

16 Lib., Or. 45.27; Ruf., Eccl. Hist. 10.33 ; Socr., Eccl. Hist. 3.13.3.

17 See Ducloux 1991, 152; Rapp 2005, 226-228; Hillner 2015, 77-78

18 Gaudemet 1989; Ducloux 1991.

19 Goulet 2003; Volp 2013.
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and are hence defined according to the law, whereas grace looks at
the whole character of the person. Law is thus described as subservi-
ent: it should not usurp the rights of grace, which is the master of the
law. As such, grace does not look at the details of one’s sins nor does
it exercise a justice that is only defined by the law. To explain how
both roles can be exercised by God — after all he is the source of law
and grace — Macarius presents his readers with an illustration:

One can learn this from a true picture and a good example. Yesterday,
indeed, not long ago, in our own time and not in the past, some men,
guilty of forbidden actions and about to be punished with a fitting
penalty, grovelled in front of an imperial cortége and started to praise
his power without end. They were freed of all crimes and have left the
legal decision behind them. Others, by contrast, free of all reproach
and stain, having not participated in any public crime or theft, did not
sincerely praise the emperor, and received on the spot the most horri-
ble punishment of execution, as unfaithful and highly ungrateful. They
did not draw any benefit from having lived without having committed
a crime or profit from being free of crimes. On the contrary, because
they considered that they had been raised by their good deeds, they
were lost as if by their own fault.20

The contrast is a stark one, between the guilty who are saved
and the innocent who are punished. One might think that it hardly
inspires confidence in God, who appears to be unconcerned with jus-
tice. Yet, Macarius’ argument is more subtle than that. The convicted
are guilty of crimes defined by the law, as much as the second group
is innocent by that criterion. The former have been sentenced: legal
process has had its due course. Yet, when it comes to character and
loyalty to the emperor, the contrast is reversed: the convicted truly
repent and praise the emperor sincerely. The ones who never com-

20 Mac. Magn., Apocr. 4.25.13-14: "Eott yobv Tobto pabeiv s eikovog
¢AnBodg kai moAoD mapadelypatog: xBsg yap, ov mpd moAoD, kai stpony, ov PO
XPOVOU, TIVEG GITNYOPEVUEVOLS EVEXOLEVOL TIPAYUAOLY KAl HEANOVTES TKAVT] TIH®PiQ
koAdleoOar, Paoctaiknv mpdodov vitokpavieg kai TV apxnv dtawvidely Autapdg
gvap&auevol maong aeednoav SykAnuatwv HrtofoAfig Kai v S1KAoTIKRYV KATOmV
amopaoty Epprpav. 14. AMot 8¢, HOpoL TavTog Kai knAidog éhetiBepot, adikrpatog
KOWOD Kai KAOTHG GUETOXOL, UNdE PHeEXPL OXNUATOG TOV PACIAEd OTEWPAVTEG, MG GKA-
Boolwtol kai AMav axdploTol, PPIKMOEoTATNV TAPAVTY TG AmwAEIag TV KOAAOV
£\aPov, 00dsv €k T00 (fiv dveykAntwg oviioavteg ovd’ gk tod kabapevev dykAnua-
TV Kepdrjoavieg: tovvavtiov §’8€ Epywv, dg é6okipadov, edaydv napbévieg, mg ¢
smrp1Biig oikelag dmrmAOVTO.
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mitted a crime, in turn, feel themselves morally superior, even to the
emperor, whom they do not sincerely praise. The emperor in the ex-
ample, exemplifying God’s grace, looks beyond the acts of individu-
als, which can be laudable or despicable, lawful or unlawful, to the in-
terior of the individual: the public supplication of the criminals re-
veals a change in disposition towards the good, whereas the arrogant
pride of the others shows a moral disposition that endangers their
respect for the source of all law. The suggestion, crucially, is not that
the emperor cancels the law by saving the humble guilty and execut-
ing the innocent proud: the evil-doers have been convicted first, and
are saved on showing repentance. Law looks at the actions: it judges,
in Macarius’ words, the details of the act in the past, whereas grace
takes a wider view that looks at the individual’s disposition, his re-
pentance and thus also looks towards the future. There is hence a role
to play for law, but it cannot take the position of grace: in the end, we
are judged by God on our acts and on how we respond to them. It is
this second element that is lacking in law. The point Macarius makes
is thus not that the emperor (and thus God) is whimsical and does not
care for justice. Rather, he subjects the convicted to a moral judgment
after the legal one: if they show repentance, they are saved. The parallel
condemnation of those without any crimes to account for is a strong
reminder of the crucial importance, not to say superiority, of the mo-
ral dimension: one can be just according to the law but still immoral,
a fact that will not escape God.

For sake of his argument, Macarius assumes that the emperor
has the same omniscience as God, who indeed can know our inner
disposition, and that he is equally good as God. Indeed, the passage
supposes tacitly that the emperor, as the apex of the social hierarchy,
is morally superior to all, and that it hence reveals arrogance to think
that one is better than he. In real life, the emperor is not equal to God
and there is hence always a degree of uncertainty as to whether his
appeal to virtue or that of the person interceding is justified. Even so,
Macarius implies that one cannot organise a society by law alone. It is
important to have rules and transgressions need to be identified. Yet
law only regards actions and does not consider personality. Wider
moral considerations, then, allow one to deviate from the law, with-
out undermining its validity, as happens in intercession. Law alone
does not suffice: what matters, is how one’s life is oriented towards
the good.
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In further work I will provide evidence that the Macarius’ for-
mulation of the tension between grace and law (and the moral supe-
riority of the former over the latter) is a Christian take on the general
tension between morality and positive law, or, put differently, be-
tween divine and human law, or even still differently, true justice and
legal justice. In this context, it suffices to see that the practice of in-
tercession is not merely the result of the Christianisation of public life
but reflects a fundamental tension at the heart of the Later Roman
Empire about the role of positive law and its relation to true justice.

In the case of monks saving criminals from execution we see this
tension appear as a conflict between two social groups (monks vs.
imperial officials), each appealing to a different framework (Christian
ethics vs. legal rules). Yet, as the actions of Theodosius II show, the
emperor was inhabited by this tension, a fact that is illustrated by the
paradox of his following the law and then granting clemency. In an
episode from the 560s, found in the sixth-century chronicle of John
Malalas, Justinian acts in a similar paradoxical way.

In the reign of Justinian there was paraded a member of the Green
faction, who was due to be beheaded for raping a girl. The girl was the
daughter of Acacius, the imperial curator. While he was being parad-
ed, just as he was being taken in parade through the quarter of Pitta-
kia, members of the Blue faction attacked and seized him and took him
into the Great Church. There was much disturbance over him and tur-
moil in the church. The emperor exercised clemency, announcing his in-
structions to the people through a silentiarius. He paraded members
of the Blue faction for two days.2!

In the sixth century, the circus factions had acquired promi-
nence in the social and political life of Constantinople, being, on the one
hand, an ever unruly presence, and, on the other, somewhat recog-

21 Joh. Mal., Chron. 18.150: ‘Ot &7l t00 Bacéwg TovoTviavod §k Tod UEPOUG
10D MPAOIVOL EMOUTTELOE Tig dPeilwV dmotunBijivar og ebeipag kOpnv. 1 8& koOpn qv
Buyatnp Akakiov 100 BaciAkod KOUPATOPOC. KAl £V TG TOUITEVELY AVTOV 01 4td ToD
Beveétov pepovug év 1 SiepxeoBal avtov mopmevovta £v Tf] Tomobeciq TdV Aeyoue-
vov [Tittakiov Emppipavieg fipracav adtov kai eionyayov &v Tf| LEYAAN EKKANOiq.
Kai 8y&veto oTAolg HeyaAn mepi ToUTOL Kai dkataotaoia év Tf avT] ékkAnoiq. 6 8¢
Baowievg éprhavBpwmedoato Sniwoag @ Snuw S oedevtiapiov pavdatatovg 6
£k oD PevéTov pEpoug émdumevoey £mi nuepag dvw. Tr. Jeffreys, Jeffreys and Scott
1986, 305, adapted.



582 Peter VAN NUFFELEN

nised as representatives of the people.22 Here the Blue faction saves a
condemned member of the Greens, seeking to have the rapist pro-
tected by church asylum, which in the fifth century had become a le-
gally recognised right.23 Why they do this, remains unclear. Blues and
Greens were often hostile to one another, and why the one side would
in this case support a criminal from the other, remains unsaid. The
silence is significant in that it signals that John Malalas is mainly in-
terested in reporting an occurrence of turmoil and imperial response
to it. Justinian’s response is hardly in line with the constitution of
398. On the one hand, he pardons the rapist, thus apparently accept-
ing that the Blues had acted with an eye for the general good. On the
other, he punishes these same Blues by ‘parading’ them, that is, hav-
ing them march through the city in humiliating postures on an ass or
a camel. Thus, in a paradoxical gesture, he accepts the outcome of the
snatching and thus attributes some legitimacy to it, whilst at the same
time punishing the snatchers for interrupting due procedure. Justini-
an exercises clemency and upholds the law at the same time.

An ineffective state?

To conclude this paper, I wish to issue a double warning for the
distorting effect that modern presuppositions can have on our inter-
pretation of Late Antiquity.

For modern states, respect for legal procedure and the execu-
tion of sentences are essential for maintaining the rule of law. Al-
though many states still know the right to pardon criminals and often
grant it to heads of state, these tend to be well circumscribed and are
not supposed to be exercised in such an instantaneous manner as in
our Late Antique examples, precisely because this would be seen as
undermining the rule of law. If the people literally snatched the con-
demned from the gallows, against the wish of the emperor, this would,
from a modern perspective, reveal profound deficiencies of the Late
Antique state. Such an interpretation projects modern notions of
state power back onto Antiquity. We know that the ancient states (a
highly problematic term at that) did not possess a monopoly of vio-
lence, a central concept for the modern state. For example, armed re-

22 On the factions, see most recently Bell 2013, 142-159.
23 CTh 1.12.2 (1/4/409); Constitutio Sirmondiensis 13 (21/11/419); CTh

9.45.4 (23/3/431), 9.45.5 (28/3/432). See Ducloux 1994.
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tainers of private individuals are a conspicuous feature of the later
Roman Empire.24 We are hence bound to see violence exercised by
other actors in society. Further, such judgments assume that one has to
look towards the state as the institution to limit violence, apparently
forgetting that social practices also regulate and limit violence, be-
sides producing them. Intercession is an interesting case of a social
practice seeking to limit forms of state violence, in particular the
death penalty, and in doing so, sometimes resorting to violence in the
form of violent snatching. Lastly, the assumption seems to be that the
modern state is always a force for the good. The discourses surround-
ing intercession reveal both an appreciation for the role of positive
law as essential for maintaining order and a deep awareness that the
state often fails to produce real justice.

I doubt that popular modern frameworks are sufficiently fine-
grained to grasp this dynamic. Studies of ‘popular politics’ tend to set
people and elite against each other. E. P. Thompson, for example, un-
derstands the people as having a different understanding of morality
from that of the elite and sees conflicts arising from that difference.
For C. Tilly the people are the engine of democratisation and reduc-
tion of injustice, facing an elite trying to maintain unjust privileges.25
There was, undoubtedly, much injustice in Late Antiquity and we
know of numerous bread riots that burned down houses of the elite.
Yet, it must be clear that those snatching the condemned from the
gallows appealed to the same values that a ruler should exhibit. This
implies that we are touching here upon common meanings about what
constituted a just society and that an analysis of the role of the people
that follows the lines of Tilly and Thompson risks going astray. As we
have seen, the two justices are not that of the people and that of the
elite. Rather, it was a constant challenge to articulate legal justice on
true, divine justice, a challenge to people and elite alike.
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